Dale Farm legal mapping 

(1) Overview of judicial proceedings

Occupation without planning permission since late 2001.

Residents apply for planning permission at Secretary of State for Communities and Local Government. These applications have been refused because of the significant harm caused to the Green Belt. Neither have temporary permissions under §45 and 46 of Circular 01/2006 been granted. 

The Secretary of State considered that the issue of need and the personal circumstances of the occupiers did not outweigh the identified harm. 

“...The Secretary of State agrees with the Inspector that it is reasonable to assume that if the appeals are dismissed then eviction will follow and this would result in interference with the appellant's home and family life. However, the Secretary of State also agrees with the Inspector that the Interference has to be balanced against the harm to the Green Belt and to Highway safety caused by developments and she further considers that the public interest in pursuing the legitimate aims of Article 8 must include the protection of the environment.” (para 35).

13/12/2007

Order CO/5565/2007 by BDC. Decision to take direct action pursuant s178 of the Town and Country Planning Act 1990 to force compliance with enforcement notices in respect of land at Dale Farm (Billericay) and Wickford (pursuant to section 178 of the Town & Country Planning Act 1990). 

Section 178 reads:

Execution and cost of works required by enforcement notice 

(1) If any steps which by virtue of section 173(2)(a) are required by an enforcement notice to be taken (other than the discontinuance of a use of land) have not been    
taken within the compliance period, the local planning authority may— 

(a) enter the land and take those steps, and 

(b) recover from the person who is then the owner of the land any expenses reasonably incurred by them in doing so.'

09/05/2008

High Court of Justice, Queen's Bench Division, Administrative Court, Mr Justice Collins. Justice Collins in the matter of a claim for Judicial Review quashes BDC's decision  CO/5565/2007.

15/05/2008

Permission of the High Court of Justice to appeal against order of 09/05/2009. BDC appeals.

21/05/2008

Court of Appeal. Appeal from BDC against the decision taken by Mr. Justice Collins 09/05/2009 

22/01/2009

Supreme Court of Justice. Appeal from BDC against the decision taken by Mr. Justice Collins – judge in the Queen's Bench Division, Administrative Court on 9th May 2008.  Supreme Court of Justice judge is Lord Justice Pill. The appeal is allowed.

(2) The Judgments in Detail

09/05/2008 – Justice  Collins. Justice Collins in the matter of a claim for Judicial Review quashes BDC's decision to take direct action pursuant s178 of the Town and Country Planning Act 1990 to force compliance with enforcement notices in respect of land at Dale Farm. Main issue: Council did not have regard to individual cases. 

65. There can be no doubt that the claimants cannot remain where they are and that the time must come when they will have to leave, whether voluntarily or by means of forced eviction. […] Nevertheless, it is necessary for all relvant matters to be properly taken into account and it is impossible not to have some sympathy with the problems created for Gypsies and Travellers by the lack of sufficient sites to cater for their proper needs.

66. […] It seems to me that that the approach to need has been too restrictive and that, following in particular the EEHR report (albeit not accepted by the Council), further consideration should be given to whether any sites can be found in the district and whether the families can be allowed to remain for the time being. In addition, I do not think the possible effects of the homelessness duty have been sufficiently dealt with in the advance. Finally, I think that the approach has been that the sites should be cleared rather than a consideration of whether there are any individual families whose circumstances are such, whether because of serious ill-health or the needs of their children, that in their cases eviction would be disproportionate.

22/01/2009

Supreme Court of Justice. Appeal from BDC against the decision taken by Mr. Justice Collins. The order by BDC is found not to be unlawful, the appeal against the judgment of Justice Collins allowed.

As indicates the judgment, personal circumstances were taken into account in a 16 pages supplement to a report. The Committee in its meeting reported to have discussed the need to balance the public interest in securing the removal of development […], against the personal circumstances of the occupiers of the site, including their human rights, and any hardship which could be caused.

43. I have set out the officers's report and minutes in some detail. Having considered these as a whole, it does not appear to me that the committee failed to adress the correct issues when deciding whether to take action under section 178. Need and the absence of alternative sites in the District was recognised, as it had been in the Secretary of State's planning decisions. On the other hand, it does not follow from a claimant's wish to live on a site in Basildon District that he is entitled to have one there. The Council was entitled to regard the situation of the sites in the Green Belt as a factor of substantial weight when doing the exercise they acknowledge was required. However, both when considering whether planning permission should be granted and when making an assessment under Article 8 of the Convention, such personal circumstances as the proximity of family members may also be a factor. I accept the formuation of Ourseley J in O'Brien v Basildon District Council {2007] 1 P&CR 16. Oursely J states, at paragraph 171, that “the question of local connection could be a live issue in the assessment of needs.” He also stated that the Green Belt factor is also “a matter for legitimate debate.”

The judgment mentions the case of Chapman v. UK before the ECtHR that recognises that the vulnerable position of Gypsies as a minority means that some special consideration should be given to their needs and their different lifestyle both in the relevant regulatory planning framework and in reaching decisions in particular cases. The  ECtHR then goes on, holding that

98.  The Court does not, however, accept the argument that, because statistically the number of Gypsies is greater than the number of places available on authorised Gypsy sites, the decision not to allow the applicant Gypsy family to occupy land where they wished in order to install their caravan in itself, and without more, constituted a violation of Article 8. This would be tantamount to imposing on the United Kingdom, as on all the other Contracting States, an obligation by virtue of Article 8 to make available to the Gypsy community an adequate number of suitably equipped sites. The Court is not convinced, despite the undoubted evolution that has taken place in both international law, as evidenced by the framework convention, and domestic legislations in regard to protection of minorities, that Article 8 can be interpreted as implying for States such a far-reaching positive obligation of general social policy (see paragraphs 93-94 above).

102.  Where a dwelling has been established without the planning permission which is needed under the national law, there is a conflict of interest between the right of the individual under Article 8 of the Convention to respect for his or her home and the right of others in the community to environmental protection (see paragraph 81 above). When considering whether a requirement that the individual leave his or her home is proportionate to the legitimate aim pursued, it is highly relevant whether or not the home was established unlawfully. If the home was lawfully established, this factor would self-evidently be something which would weigh against the legitimacy of requiring the individual to move. Conversely, if the establishment of the home in a particular place was unlawful, the position of the individual objecting to an order to move is less strong. The Court will be slow to grant protection to those who, in conscious defiance of the prohibitions of the law, establish a home on an environmentally protected site. For the Court to do otherwise would be to encourage illegal action to the detriment of the protection of the environmental rights of other people in the community.

66. 

The decision in appeal 6082/2007 in January 2008 was by an Inspector appointed by the Secretary of State. The judge summarised his findings: 

“The inspector concluded, on the basis of information before him, that, planning circumstances were likely to change within Basildon within the next 3 to 4 years as Gypsy accommodation needs were finalised and additional Gypsy sites were identified. However, the harm that the appeal proposal caused to the Green Belt, to local character and residents' living conditions was unacceptable even on a temporary basis. Thus dismissal of the appeals was proportionate despite the effects on the appellants and their families.” 

70. The procedure which has been followed, the refusal of planning permission, consistently supported by the Secretary of State, the taking of enforcement action under section 172 of the 1990 Act, and the flagrant disregard of enforcement orders upheld by the Secretary of State, can legitimately form the basis for a decision to take action under section 178 of the 1990 Act. In taking that decision, the persistent breaches both of planning control and the criminal law are factors which may be taken into account. The council was not required to act as if the decisions on the enforcement notices had not been taken.

72. While the basis for action under section 178 is present a council taking such action must, however, be mindful of its duties under the homelessness legislation and the need to consider cases individually. In my judgment, the council has not failed in either respect. The judge’s criticism of the council may be summarised as a failure to perform sufficiently its homelessness duty, and a failure to give consideration to individual families in a context in which further consideration has not been given to finding alternative sites.

73. A homelessness procedure was instituted in 2005 and was put on hold pending resolution of the present proceedings. On the homelessness duty, the judge’s concern is primarily as to timing. I have no doubt that the council is aware of its duties under the 1996 Act and will give effect to them. Evidence has been provided as to how that will be done. The council was not required to take further action while the proceedings were pending.

74. I agree with Mr Elvin’s submission that enquiries of the claimants would not have been fruitful. I do not doubt that the claimants are aware, particularly having regard to the legal advice available to them, of their rights under the 1996 Act. They have remained on the sites. That being so, it would be fanciful to conclude that the claimants would have cooperated with enquiries about, or offers of, bricks and mortar accommodation. That, along with other possibilities, will be considered if and when action under section 178 is approved. I agree with the approach of Carnwath J in McDonagh. The council was not obliged to take further measures in this respect before resolving to act under section 178. 

75. A decision to rely on section 178 required a consideration of the case of each claimant but the decision was not unlawful because, at that stage, at what moment, and in what manner, each individual claimant would be evicted has not been set out. The difficulties faced by the claimants were acknowledged by the council, as was their status and lifestyle, and, before the decision was taken, a balancing exercise which had regard to the appropriate factors was carried out. 

76. In my judgment, sufficient consideration was given to the case of each claimant. Considerable information was provided to council members about each of them and was considered by members in a two hour closed session. While some of the terminology used by the council might suggest an approach by way of “site clearance”, the documents should be considered as a whole. They demonstrate, in my view, that individual cases have been considered. Evidence available to, and considered by, the Secretary of State upon the appeals against the enforcement notices was properly taken into account and the need to update recognised. On the evidence, the judge was, in my view, in error in holding that consideration had not been given to the needs of individual families. 77. In my judgment the council’s decision to take action under section 178 of the 1990 Act was a lawful decision lawfully taken. I would allow this appeal and give counsel an opportunity to make submissions as to the contents of the Order.

Lord Justice Lloyd :

81. In the course of submissions which, like those of Mr Elvin, were powerful, eloquent and very well presented, Mr Luba for the claimants pointed out that the duties of the council as a local housing authority under Part VII of the Housing Act 1996 extend to persons threatened with homelessness, meaning those likely to become homeless within 28 days: see section 175(4). That is not yet the case as regards the claimants, because of the effect of the judicial review proceedings, but it will come to be the case at some stage, according to how the council goes about the process of enforcement. Under section 195, where a person is threatened with homelessness and has a priority need (and assuming that the council is not satisfied that he or she has become so threatened intentionally), then the council’s duty is to take reasonable steps to secure that accommodation does not cease to be available for that person. Thus the council is likely to be obliged, in at least some, perhaps many, of these cases, to take reasonable steps to secure continuity of accommodation notwithstanding enforcement. 

Big issue: whether the council had properly addressed the issue of “need”. What is the Policy of Circular 01/2006? As Justice Lloyd puts it: 

85. The approach adopted by the Circular seeks to ensure that appropriate provision for the accommodation of gypsies and travellers is made by way of Development Plan Documents. As such, it is bound to be slow in coming into effect, even with the preparation of a Regional Spatial Strategy devoted to this aspect as a single issue. It cannot provide a swift response to the need which exists as a result of the overall inadequacy of the number of lawful sites as compared with the demand for such accommodation. However, this is the current policy. It carries with it the need to observe the time-consuming statutory processes intrinsic to the formulation of detailed planning policies on a regional and local basis. But by doing so, first, it proceeds on the basis that a problem of this kind cannot properly be coped with unless a regional view is taken as to how the need should be met. Secondly, controversial and difficult as the process may be, it may be hoped that, if the provision which is to be made is established as a result of these regional and then local processes, they will be the more robust and sustainable.

Assessment of needs, education needs, traditional way of life? BDC lost a case because of not having done so in 2004. See Case of BDC v. First Sec. Of State and Tempo, 2004.

